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1. Pursuantto theprovisionsof reference(a), Subject, hereinafterreferredto asPetitioner,
filed enclosure(1) with this Boardrequesting,in effect, that his naval recordbe correctedto
show that hewaspermanentlyretired by reasonof physicaldisability, vicebeing foundfit
for duty.

2 TheBoard, consistingof Messrs ~~~1N1*I11 1~and~reviewedPetitioner’s
allegationsof error andinjusticeon 13 January2000and,pursuantto its regulations,
determinedthat the correctiveaction indicatedbelow shouldbe takenon theavailable
evidenceof record. Documentarymaterialconsideredby theBoard consistedof the
enclosures,naval records,and applicablestatutes,regulationsand policies.

3. TheBoard,having reviewedall the factsof recordpertainingto Petitioner’sallegations
of errorand injusticefinds asfollows:

a. Beforeapplying to this Board,Petitionerexhaustedall administrativeremedies
availableunderexisting law and regulationswithin the Departmentof the Navy.

b. Enclosure(1) was filed in a timely manner.

c. Petitionerreenlistedin the Navy on 31 December1987. Hewas releasedfrom
activeduty on 26 March 1993, and transferredto theTemporaryDisability RetiredList the
following day with a disability ratingof 100% for testicularcancer. Heunderwenta
periodicphysicalexaminationon 21 October1994, and wasgivena diagnosisof StageIl-C
pureseminoma,statuspostchemotherapyand radiationtherapy,in remission. Theexaminer
notedthat Petitionerhad “.. . somemild problemsfrom thechemotherapyand radiation
therapyto include mild anxiety anderectiledysfunction.” On 16 December1994, the



RecordReviewPanelof thePhysicalEvaluationBoard (PEB) madepreliminaryfindings that
he was fit for duty. Petitionerdisagreedwith that finding and requestedreconsideration.In
addition, he inquiredwhetheror not hewould be consideredfit to resumehis dutiesin the
nuclearfield. On 23 January1995, hewasadvisedby thepresidingofficer of the PEB that
thefinding of fitnesshadbeenreconsideredandaffirmed, and that Petitionerwould not be
assignableto the nuclearfield, but couldbe assignedto a conventionalmachinist’smate’s
billet. On 30 January1995, the PEB publisheda Notificationof Decisionletterannouncing
the finding of fitness, and advisingthe Chiefof Naval Personnelto takeactionto reenlist
Petitionerif heconsentedto reenlist. On 27 February1995, the Bureauof NavalPersonnel
notified theNaval ReservePersonnelCommand(NRPC)of theforegoing. No further
action was takenuntil 2 March 1998, whentheNRPC sentPetitionera Notificationof
Options,advisinghim of his option to reenlistor bedischargedfrom theNavy. On 16
March 1998, NRPC senta letter to Petitionerinquiring abouthis intentionswith regardto
reenlistment. Petitionerdid not reply to the letterby 15 June1998, andhewasdischarged
from the Navyeffective 15 July 1998.

d. On 20 October1995, theDepartmentof VeteransAffairs (VA) awardedPetitionera
20% rating for testicularcancer,statuspost removalof left testiclewith azosperiniaand
atrophyof the right testicle,anda 50% rating for a mood disorderwith majordepression
secondaryto useof a chemotherapeuticagent. Therating for depressionwas increasedto
70% effective20 November1995, andPetitionerwasfound to beunemployableeffective
thatdate. Thegrantof serviceconnectionfor depressionwasbased,in part, on theVA’s
acceptanceof theconclusionof Petitioner’sAir Forceoncologistexpressedin a letterdated
29June1995, which is to the effect that Petitionerdevelopeddepressionandcognitive
deficitsasa resultof chemotherapywhich he receivedin 1992.

e. On 10 March 1998, the Boardwasadvisedby the AssistantBranchHead, Disability
RetirementlLimitedDuty Branch,Naval PersonnelCenter(NPC), in effect, thatin early
1995, Petitionerhad a choicebetweenreenlistingin theNavy or acceptingdischarge.Due to
his non-response,hecontinuedto receivehis TDRL pay andotherbenefitsof a military
retireeuntil March 1998, the fifth anniversaryof his transferto theTDRL. His pay and
benefitsshould haveceased90 daysafterthe January1995 fit for duty finding. He received
benefitshe would not otherwisebeenentitled to had he respondedas required. Thefact that
hewas fo%md fit for duty, but not qualified for duty in thenuclearfield, is similar to what
occurstd activeduty memberswho areconsideredfit, but unableto screenfor overseasduty
or seaduty, making them candidatesfor administrativeseparationwithout benefitsfor being
unableto meetall duty requirements.

f. On 19 November1999, theBoard wasadvisedby the Director, NavalCouncil of
PersonnelBoards,in effect, that the findings that Petitioner’scancerwas in remissionasof
21 October1994, and hehadresidualslimited to mild anxietyconcerningthe cancerand his
future, supportthe finding of fitnessfor duty. Accordingto his medicalconsultant(s),the
chemotherapeuticagentgiven Petitioneris not commonlyassociatedwith psychiatricside
effects,andin particular, thereis no overtassociationwith major depression;hence,he
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believestheetiologyof thedepressiveillness likely lies elsewhere,possibly relatedto family
stressorsandloss. TheDirectoropinedthat “Petitioner’s clinical stateof
depression/personalitychangeand treatmentwith Cisplatindid not contributeto a separately
unfitting degreein sufficientproximity to his dischargeto warranta retrospectivechangein
his PEB findings.”

g. DOD Instruction1332.38of 14 November1996,part 6, paragraphB.4., provides,
in effect, thatconditionsnewly diagnosedduring 11)RL periodicphysicalexaminationsshall
becompensablewhenthe conditionis unfitting, and wascausedby the conditionfor which
thememberwasplacedon theTDRL, or directly relatedto its treatment.

CONCLUSION:

Upon reviewand considerationof all the evidenceof recordandnotwithstandingthe
commentscontainedin enclosures(2) and (3), theBoardconcludesthat Petitionershould
havebeenpermanentlyretired by reasonof physicaldisability.

TheBoard rejectsthe positionof the Commander,NPC, to the effect that Petitioneris at
fault for his extendedtenureon theTDRL. It appearsthat the Commander,NRPC took no
actionto notify Petitionerof his optionsfor a periodof aboutthreeyearsafterhe was found
fit for duty, and that the Chief, Bureauof Naval Personneland/orCommander,NPC, did
not properlymonitor the Commander,NRPC, to ensurethat the matterwas finalizedin a
timely manner. Although theavailableevidencedoesnot demonstratethatPetitionersuffered
from unfitting depressionor cognitivedeficits whenheunderwenthis final periodicphysical
examinationin October1994, it is clearthat he had becomeunfit by June1995, whenhewas
still on theTDRL. TheBoardconcludesthat given the determinationof Petitioner’streating
oncologistand theVA that his depressionandcognitivedeficitswere relatedto thetreatment
for his testicularcancer,it would be in the interestof justiceto resolvedoubtin his favor,
andgranthis request. In the Board’sopinion, his conditionwas ratableat 50% at thetime
of the removalof his namefrom theTDRL.

In view of theforegoing,theBoard finds the existenceof an injusticewarrantingthe
following correctiveaction.

RECOMMENDATION:

a. That Petitioner’snaval recordbe correctedto show that hewaspermanentlyretired
by reasonof physicaldisability effective24 March 1998, with a 50% rating underVA code
9434,formajordepression.

b. Thata copyof this Reportof Proceedingsbe filed in Petitioner’snaval record.
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4. It is certified that a quorumwaspresentat the Board’sreview anddeliberations,andthat
the foregoingis a trueandcompleterecordof the Board’sproceedingsin theaboveentitled
matter.

ROBERT D. ZSALMAN
Recorder

$MES R. NICIOS
~Acting Recorder

5. The foregoingreportof theBoard is submittedfor your reviewand action.

C ~/4,~c~6

CHARLES L. TOMPKINS
Deputy Assistant.: Secretary of the Navy
(Personnel Programs)

Reviewedandapproved:
FEB 162000

Executive
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